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INTRODUCTION 


Articles and reports dealing with this subject have ap- 
peared in the Institute’s Journal, as follows:—Part VI. 1920; 
Peet TI. 19213 Part V1. 19022;-and) Ranta VJ. 19024; 

References were also made in Mr. Horatio Ballantyne’s 
lecture on “‘Chemists and the Patent Laws” (March, 1923), 
and in Mr. E. J. MacGillivray’s lecture on “‘Some Aspects of 
the Law of England affecting Chemists’ (March, 1924). 

In order that members might have the gist of the above 
matter in one document, the Council instructed Mr. G. S. W. 
Marlow, to prepare a monograph on the subject. 

Legal phraseology has been avoided and legal decisions are 
stated as facts without reference to the cases. The publica- 
tion is intended to afford useful information to employers 
and chemists in order that a good understanding may be 
maintained with respect to contracts of service. 


Contracts of Service. 


| I. CONTRACTS OF SERVICE. 

In considering a contract of service too much stress cannot 
be laid upon the necessity for considering very carefully the 
wording as a whole, and also clause by clause without divorcing 
each clause from its context. Readers must endeavour to 
have regard to the meaning which words are likely to assume 
not merely at the time of signing the document, but in the 
future, and especially at the time when the agreement will 
expire. In no circumstances should chemists enter into 
contracts which they feel to be incapable of execution owing 
to a supposed or real legal flaw, with the intention of evading 
them on the ground that they cannot be enforced. 

A formal contract is completed between the employer 
and prospective employee as a matter of mutual business 
precaution, although in the majority of cases the parties 
believe that they can trust one another to fulfil the spirit as 
well as the letter of a legal document, which can be filed away, 
neither party contemplating the necessity of enforcing any 
of its provisions. 


Hh THE ESSENTIALS .OF A) CONTRACT, 

The following are the essential features in any contract: 
(2) A promise to do something or to abstain from doing 
something; (b) mutuality of thought on the part of the con- 
tracting parties as to what has been promised; and (c) the 
consideration in respect of the carrying out of the promise. 

As to the first matter, nothing need at this stage be added, 
except that the terms of the promise should be stated as 
completely and concisely as possible; but emphasis may be 
laid upon the second point, namely, mutuality. If the 
promise is one which is likely to be carried out in a few days 
the course of events will soon show whether there is mutuality 
on the part of the contracting parties; but in the case of a 
contract, such as a contract of service, which is to be carried 
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on from year to year, it is most important that the two 
parties shall be at one as to what has been agreed. For this 
reason, the fourth section of the Statute of Frauds, which 
has been on the Statute Book for nearly three hundred years, 
states that “No action shall be brought upon any agreement 
that is not to be performed within the space of one year from 
the making thereof unless the agreement upon which such 
action shall be brought or some memorandum or note thereof 
shall be in writing and signed by the party to be charged 
therewith or some person thereunto by him lawfully author- 
ised.’’ It is clear that contracts of service, therefore, must be 
in writing, but some comment is desirable with regard to the 
wording of this section of the Statute of Frauds. Attention 
must be drawn to the words “‘and signed by the party to be 
charged therewith.” 

Many chemists sign formal agreements and are pencen 
by their employers a counterpart in which the signatures of 
the directors of the concern are in typescript. This document 
is not “signed by the party to be charged therewith,” and, 
therefore, is not a valid document upon which to bring legal 
proceedings. If such proceedings were taken it would be 
necessary to obtain disclosure of the signed original, which 
should be in the possession of the other party, but in view 
of the possibility of fire and other risks leading to the 
destruction of the document, the chemist is not adequately 
protected. The position is comparable with that applying to 
the ordinary contract of leasing a house, in which two 
documents are prepared, one of which should be signed by 
each party and handed to the other party. 

At this stage it may be noted that should the parties 
desire to amend a contract, the amendment must also be in 
writing and “signed by the party to be charged therewith”: 
it is not permissible to vary, add to, or subtract from the 
written words by verbal testimony. 

Words have the meaning which they would ordinarily 
bear in relation to their context, and it is not permissible 
for any one of the parties to say ‘This was qualified by 
such and such verbal arrangement made at the time,” or 
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“Our meaning was not completely expressed by the 
agreement, and was so and so.” 

The requirements of the Statute of Frauds that these 
contracts shall be in writing does not necessarily mean that 
they have to be drawn up in formal legal language; if there is a 
series of letters which can be related to one another by their 
context and these letters contain all the material elements of a 
contract, they will constitute a valid agreement. It is im- 
portant, however, that the agreement, whether by a series of 
letters or consisting of a formal document, shall be signed 
by an official of the employing concern who is authorised by 
that concern to make contracts of this nature. In the case 
of certain corporations, these contracts must be made under 
the seal of the corporation and the mode of signature will be 
settled by the Charter and By-laws or Memorandum and 
Articles of Association of the body concerned. 

In the case of negotiations which have been carried out 
by post, it is important to bear in mind that the offer of an 
appointment and its acceptance, respectively, date from the 
time of the posting of the documents in question; but any 
revocation of this offer or acceptance dates from the time of 
arrival of the document conveying the revocation. 

In spite of the fact that writing is essential for these 
contracts, it cannot be gainsaid that occasionally chemists 
have served under purely verbal agreements, there being not 
even a series of letters to constitute an agreement. In such 
cases, the matter is governed by the Common Law rule that 
in the event of litigation following after not less than one 
year’s service, the Court will presume, in default of evidence 
to the contrary, that the employment was under a contract 
for a general hiring, in which case a point of law will arise 
as to whether there was a yearly hiring, or whether there is 
a custom of the profession that a period of notice, shorter 
than a year, should have been given. As will be mentioned 
below under the heading of ‘‘Notice,’’ it is a matter of 
considerable difficulty in a complex profession such as 
chemistry to rule what, if any, is the custom of the profession 
in this connection. 
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Chemists frequently remark that printed contracts are 
put before them which they are given to understand they must 
sign whether they like the terms or not; but it is usually found 
that employers rate more highly servants who display business 
acumen and consider their contracts carefully before signing 
them, and they do not usually object to making alterations 
which have the effect of making the contracts more equitable. 

The final point of primary importance in any. contract is 
“consideration,” which must be something of value to the 
receiver. In the case of contracts of service, consideration 
is salary on the one hand, and service on the other. The 
amount of the salary, therefore, should be mentioned in the 
agreement, but it is well to add some words which make it 
possible to amend the salary from time to time, since if this 
clause is inelastic it is possible for the giving of additional 
salary to have the effect of breaking a contract. 


Tit.” PARTIGULARS#IO BE US TALEIy: 

Speaking generally, the points to be dealt with in chemists’ 
service contracts are—the names of the contracting parties; 
the capacity in which the chemist is to be employed; the 
period of the agreement; the salary, with a proviso for the 
recognition of good work by granting additional salary; 
working hours and holidays; the chemist’s obligation with 
regard to devoting his whole time to the service, carrying out 
instructions, promoting the success of the concern, making 
reports, etc. There is, also, frequently incorporated a recital 
of certain Common Law obligations which are placed upon all 
servants, such as the necessity of maintaining secrecy con- 
cerning plant, processes and business of a confidential nature; 
these are included, not with a view to adding force to pro- 
visions which must by law be carried out, but as a reminder 
to the parties. In addition, provision is frequently made 
with regard to the respective rights of the parties concerning 
discoveries and improvements, whether patented or not, 
which may be made by the chemist; and, finally, stipulations 
are frequently incorporated imposing certain’ restrictions 
upon the activities of the chemist after the expiry of the 
period of service. 
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IV. THE CONTRACTING PARTIES. 


There are a few points to be borne in mind with regard 
to possible employers of chemists. Where two or more 
chemists agree to enter into joint operations, it 1s necessary 
to make it quite clear whether the contract is one of partner- 
ship or of service, since, in the former case, the chemists would 
be jointly liable for the debts of the partnership. All chemists 
entering into service under a co-partnership arrangement are 
protected, however, by the Co-partnership Act, which provides 
that the contract is one of service and not of partnership. 


CONTRACTS WITH MINoRs. 

A contract may be made on behalf of a party who is not 
twenty-one years of age, although in law he is not deemed of 
competent age to contract. If the contract is one which is 
to the benefit of the minor, it will be upheld by the courts. 


CONTRACTS WITH CORPORATIONS. . 

In making a contract with a company it is necessary to 
make sure that the agent of the company who is completing 
the contract has the authority to do so. The matter will be 
governed by the Charter and By-laws, or Memorandum and 
Articles of Association, which generally provide for such 
contingencies. It may be that the contract will have to be 
authorised by the governing body and stamped with the 
company’s seal to be in order; in the case of senior appoint- 
ments this is usually so. 


V. CONTRACT OF SERVICE NOT ASSIGNABLE. 

A contract of service is a personal one made between two 
specified parties, and cannot be assigned without the consent 
of the party affected. Master and servant both contract 
with regard to the personal qualities of the other. The 
assignment by an employer of his whole business and all 
contracts connected with it, including contracts of service 
without the assent of the servants, operates as a wrongful 
dismissal of the employee (see XII). 
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VI. TERM OF THE CONTRACT. 


This should be set forth clearly in the document, and if 
it is intended that the chemist shall devote his whole efforts 
to the service of his employer, it must be borne in mind that 
by a decision of the Courts it is necessary not only to stipulate 
that he should devote his whole time to his duties, but that 
he must devote none of his time to other duties, since, although 
it is true that the Court cannot compel one man to work for 
another, it can indirectly enforce a contract of service by 
restraining a chemist or other servant from entering into 
other employment. In contradistinction to this ruling, it 
may be said that the Court cannot compel an employer to 
provide work for an employee, but it can, nevertheless, 
enforce the payment of the salary which has been agreed upon 
in the contract of service, provided of course that the servant 
continues for the whole period willing and able to perform his 
side of the contract. . (See, however, XII). 


VII. NOTICE. 


The question of notice should preferably be incorporated 
in the contract. If it be not mentioned the matter will be 
governed by custom in the profession, evidence of which will 
be admitted by the Court. The onus of proving such custom 
to the satisfaction of the jury will rest upon the party alleging 
its existence. If no such custom can be proved, it is for the 
jury to say what notice is reasonable in all the circumstances. 
In view of the varied nature of chemists’ duties and re- 
sponsibilities, it does not seem possible to lay down any 
definite period as the custom in the profession of chemistry. 
It is clearly very much easier for a young man first entering 
upon his professional career to find other employment than 
for a man who has reached a position of eminence in‘ his 
particular branch of the profession. Again, it is much more 
difficult for a man who is employed overseas to secure a fresh 
appointment. For these and for other reasons it may be said 
that no custom has been or is likely to be definitely estab- 
lished for the profession in all its branches. 


i i 


Not only should the contract state what notice is required 
to bring an otherwise indeterminate agreement to an end, 
but in the event of a contract for a number of years, there 
should be a stipulation for a period of notice prior to the 
conclusion of the contract, so that the employer or the chemist, 
as the case may be, may clearly understand whether there is 
any likelihood of a fresh agreement being entered into. 
Failing some such stipulation, hardship may be imposed either 
upon the chemist or upon his employer by an unexpectedly 
rigorous adherence to the terms of the contract. 


VIII. SALARY, WORKING HOURS AND HOLIDAYS. 

It is obviously difficult to give any guidance in a paper 
of this nature as to what provision should be made as to 
working hours and holidays. These are matters which must 
be entirely governed by the nature and responsibilities of 
the duties involved, as also by the size of the staff, which may 
be available to carry out the chemist’s duties during his 
absence. In fact, in many cases provision is not made in 
contracts with chemists for definite working hours and 
holidays for the reason that the work is such that latitude 
must be given to the employer and employee alike. 

It has already been remarked that the clause with regard 
to salary should be sufficiently elastic to allow of additional 
salary being given without constituting a technical breach of 
the agreement. 


IX. COMMON LAW OBLIGATIONS. 
(a) TO CARRY OUT INSTRUCTIONS. 

A contract will usually require a chemist to carry out 
the instructions of certain deputed officers, or of the directors 
of the employing concern. No definite rules can be laid down 
as to the status of the officer who is to give such instructions; 
everything must depend upon the responsibilities and duties 
of the chemist. Chemists occasionally express the opinion 
that unless they are directly responsible to their directors 
they may contravene Section 57 of the By-laws of the In- 
stitute, in that they may be required to supply to other 
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persons, not being qualified chemists, reports or certificates 
with the knowledge that these persons will issue such reports 
and certificates as their own work. With due regard to the 
rights of the Censors of the Institute, it cannot be claimed that 
the position of a chemist shall invariably be so wholly different 
from that of any other employee in a concern, which for 
reasons of internal administration finds it necessary to depute 
administrative control to various departmental heads. 

It matters not how inconvenient to the servant or how 
harsh or cruel the orders may be, provided they be lawful 
and within the scope of his employment, the servant must 
obey them on pain of dismissal. A servant may not, however, 
be dismissed if he refuses to perform services of a kind which 
he did not undertake to perform. 


(6) DILIGENCE. 

A servant is bound to be reasonably diligent and faithful 
in his service, and may be dismissed for habitual neglect of 
his duties. To warrant dismissal the neglect must be proved 
to be persistent and deliberate. 


(c) COMPETENCE. | 
A servant is bound to possess reasonable skill in per- 


forming the duties which he undertakes; gross incompetence 
will justify dismissal. 


(dq) FITNESS FOR WORK. 
A servant who from sickness or other cause becomes for 


an unreasonable time, or permanently, unable to perform his 
duties, may be dismissed; but unless he is dismissed the 
master is bound, unless the parties have otherwise agreed, 
to pay the salary. In fairness to both parties, therefore, 
contracts frequently contain a clause stating the period at 
which sickness involving total incapacity will be deemed to 
have terminated the contract. 


(€) SECRECY. 
Chemists are frequently concerned as to the Common Law 


stipulations requiring them to maintain secrecy concerning 
plant, processes and business of a confidential nature. This 
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clause does not necessarily restrain their future activities. 
It may best be explained by a short example. A certain 
process for the manufacture of a chemical may possibly be 
described at length in the textbooks, and consequently no 
secrecy can be enjoined as to the existence of the process, 
but, on the other hand, serious injury may be done to a 
firm if aservant were allowed to disclose that that 
particular firm were using such-and such a process, which 
may be old-fashioned, when the firm has a reputation for 
modern chemical processes, or which may be very up-to-date, 
when the firm has a reputation in the contrary sense. This 
example will demonstrate the necessity for secrecy, both as 
to plant and processes. It is unnecessary to lay stress upon 
the stipulation that the servant shall not disclose the nature 
or extent of his employer’s business affairs. 


X. PROPERTY IN IMPROVEMENTS OR INVENTIONS. 


It is not proposed to enter into a discussion as to what 
is or is not a proper subject for an invention, or into any 
disquisition upon the patent laws. For discussion as to the 
relations of chemists to the patent laws, readers are directed 
to Mr. Ballantyne’s lecture before the Institute upon this 
subject.* In chemists’ contracts, however, it is commonly 
covenanted that, in the event of any improvement or in- 
vention being made by the employee during his term of 
service, it shall be communicated to the employer, and any 
patent that may be taken out for it shall be the sole and 
absolute property of the employer. In view of the duties 
and responsibilities of the chemist and his opportunities and 
qualifications for getting an insight into confidential matters, 
these stipulations are in the great majority of cases reasonable. 
It may certainly be argued that, in the case of the research 
chemist in particular, he is paid to make improvements or 
inventions for his employer, who for a more or less extended 
period may expect to carry the overhead charges of his salary 
and laboratory accommodation without receiving immediately 
tangible returns. Provision is, however, frequently made as 

* March, 1923. 


14 


an added incentive to good work for definite reward for dis- 
coveries which prove valuable to the employer. It is usually 
impracticable to specify a definite basis for such reward, 
and the matter must be left for mutual arrangement at the 
time of making the agreement. 

It may be remarked that, although a patent cannot be 
assigned until after the contract is made, an agreement to 
assign a patent will be specifically enforced by the Courts. 

If, moreover, a chemist had contracted to devote his whole 
time to his employers’ business and to give no time to other 
business, and to give the whole property of his inventions to 
his employer, he would by reason of the word of his contract 
have no property rights whatsoever in any invention which 
he might make in his spare time, even in his own laboratory. 


XI. COVENANTS IN RESTRAINT OF TRADE. 


By reason of the confidential nature of their duties, chemists 
are frequently called upon to agree to a restraint upon their 
future activities, as, for example, to agree for a period of two 
years not to enter into a certain sphere of chemical industry 
within a certain area. The law in respect to contracts of 
this nature has been very carefully set out recently by Mr. 
Justice Astbury in the Chancery Division, who said that 
decisions in the House of Lords had, in his view, established 
the following propositions :— 


(a) Notwithstanding the sanctity of contracts between 
parties of full contracting power bargaining with their 
eyes open, a restraint inconsistent with the elementary 
freedom of an employee to earn his living, as best he can, 
is, subject to certain exceptions, invalid. 


“(b) With regard to the apparent antagonism between 
the right to bargain and the right to work, the extreme of 
the one destroys the other, and the law answers the public 
interest by refusing to enforce agreements when the nght 
to bargain has been used so as to afford more than a reason- 
able protection to the covenantee. 


I5 
“(c) This protection must fall far short of tyranny. 


“(d) Where an employer has exacted a covenant in 
unreasonably wide terms, the Courts do not attempt to 
carve out of this void covenant the maximum that the 
employer might legally have exacted. 


“(e) The exceptions to the rule that an employee shall 
not be prevented from earning his living as best he can 
include the right of an employer to protect his trade secrets 
and prevent his old customers from being wrongfully 
enticed away from him, but protection from competition 
is not among those exceptions, and there is apparently 
no case in which a covenant against competition by an 
employee has, as such, ever been upheld by the Courts. 


“(f) Just as a vendor may subject himself to restraint 
in order to obtain the best terms on the sale by him of a 
business, so an employee may do so to obtain employment 
or training under a desirable employer, but in each case 
the restraint must be no more than is reasonable to afford 
adequate protection to the covenantee, and in the employer 
and employee case, competition, as such, is outside the 
area of protection that the law considers permissible, as 
is also protection against the use of the personal skill and 
knowledge acquired by the employee in his employer’s 
service. 


“(g) In restraint upon employees, nothing is sold or 
handed over by a present to a future possessor. The 
contract is an embargo upon the energy, activities and 
labour of a citizen, and the public interest coincides with 
his own in preventing him on the one hand from being 
deprived of the opportunity of earning his living, and in 
preventing the public, on the other, from being deprived 
of his work and service. 


“(h) A man’s aptitudes, his skill, his dexterity and his 
manual or mental ability may not nor ought to be re- 
linguished by an employee. They are not his master’s 
property, they are his own, they are himself.”’ 
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These clauses should be very carefully studied. It is 
necessary, however, to consider them in the light of the fact 
that, in the event of litigation arising between the employer 
and his chemist, the Court will bear in mind the very con- 
fidential nature of the chemist’s duties. Chemists should 
distinguish between the type of servant whose restraint was 
suggested by clause (/) above and a servant such as a chemist 
who, on entering a new employment might, even unwittingly, 
convey trade secrets. 


It has already been said that it is a Common Law ob- 
ligation upon every servant that he must not disclose his 
master’s trade secrets, and consequently chemists, from the 
very nature of their work, are by Common Law subject to 
some restraint in the choice of their subsequent employment, 
apart entirely from any contractual restraints they may 
voluntarily have entered upon. This obligation lies more 
particularly upon the chemist whose duty it is by research 
to evolve new or improved processes and methods, or to 
utilise unpublished and unpatented processes which-~ are 
already in the possession of his employers. Their discretion 
in seeking new appointments in the same branch of industry 
will clearly be fettered since they will not willingly put 
themselves into the position where they cannot do. their 
duty in their new service without utilising information gained 
in the old. 


Young chemists often feel that these covenants prevent 
them from making use of the experience they have gained in 
the course of their employment. The chemist is entitled to 
the improvement in his mental equipment which arises in 
the course of his employment, but he is not entitled in the 
course of fresh employment to disclose trade secrets learned 
elsewhere. 


Chemists should endeavour to consider how the general 
policy of restraint in its wider aspect is likely to affect the 
profession of chemistry. It will be agreed that, so far as the 
imposition of restraint gives to industry free choice of able 
assistance without fear of giving or taking trade secrets, 
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and so far, therefore, as it gives to industry a feeling of security 
in putting all relevant industrial facts in the hands of em- 
ployees, the policy of restraint is in the public interest and 
will tend to encourage rather than to cramp employment. 
On the other hand, it must be admitted that the acceptance 
by a young chemist of the policy of restraint means that he 
may have to start again in a new branch of his profession, 
perhaps lower in the ladder. He will, of course, have benefited 
by the widening of his mental outlook and the maturing of 
his mental ability, but he will not be able to make use of 
special industrial knowledge he may have acquired. To an 
extent, it may be said that if he has not been sufficiently 
successful in a certain branch of industry to secure a renewal of 
his employment, he had better, whilst he is still young, make 
a change; but there will always be occasional instances where 
a restraint acts harshly upon a chemist of considerable 
experience. The remedy lies in making it clear at all times 
that the chemist is adaptable and that, even though his life 
has lain along a certain groove for a number of years, he can 
readily fit into a widely different groove. 

No definite guide can be given as to what is likely to be 
interpreted as reasonable either in respect of time or space. 
These cases all have to be fought out on their individual 
merits and the Court has to take all the facts into consideration 
in arriving ata decision. Prima facze, it is true that covenants 
in restraint of trade are void. On the other hand, the law is 
as much concerned to protect the sanctity of contract as it 
is to prohibit unreasonable restraint. It is clear that it would 
be useless to recite instances of what has been held to be 
unreasonable when it is remembered that, in the well-known 
Maxim Nordenfelt case, Nordenfelt’s restraint for twenty-five 
years from entering upon work similar to that of his employers 
in any part of the world was upheld by the Court as reasonable; 
whereas many instances’ ot a year for clearly defined small 
areas have been held unreasonable. The restraint, however, 
must not extend further than is necessary to protect such 
rights of the employer as would have been reasonable at the 
time the contract was made. 
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A further point of importance, which is still open to 
discussion, lies in the question of “consideration.” This 
covenant in restraint of trade is, in common with all contracts, 
only valid if consideration passes in respect of such restraint. 
In many instances the employer agrees to make periodical 
payments based upon a certain proportion of the salary in 
consideration of the restraint being imposed, and in such 
cases the restraint would undoubtedly be upheld on this 
ground. The wording of this clause, however, should be 
carefully considered, since instances might well occur where 
an employee sought permission to enter upon employment 
from which he was restrained, and being refused permission 
was given payments in consideration of the restraint, so long 
as the restraint was imposed; the opportunity for employment 
having passed, the restraint might be withdrawn and the 
payments might be under the terms of the covenant with- 
drawn also. 

It may be argued that the consideration in respect of the 
restraint is to be found as part of the salary in respect of 
the previous employment, but, in view of the considerable 
proportion of cases in which special consideration is given it 
is felt that a good argument could be put up against this view. 
The question was raised in 1878 when a restrained employee, 
a hawker was engaged at a salary of 21s. per week. The case 
was fought out in the High Court on the question that there 
was no consideration, but the Court held that the granting 
of the desire to secure employment at any cost was “‘con- 
sideration.”” Reference may also be given to Mr. Justice 
Astbury’s proposition (f). On the whole, however, it may be 
said that the employer is more adequately safeguarded and 
the employee more fairly treated if special consideration is 
provided. 

As has been said, a service agreement cannot be assigned, 
but a covenant in restraint of trade may be enforced by the 
assignees of the employer save where it is of a purely personal 
character. If, however, the contract has been terminated 
wrongfully by an employer, by way of wrongful: dismissal, 
a covenant in restraint of trade cannot be enforced, since the 
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employer has deliberately brought to an end the contract 
with its benefits not only to the employee but to himself. 

If the contract had been made with a minor, the restraint 
may be upheld, even though the one contracting party was 
at the time of making the contract deemed incapable in law 
of making the contract for himself. It will only be upheld, 
‘ however, if the main sense of the contract be to the ad- 
vantage of the minor. In this respect, therefore, the general 
rule relating to contracts with minors is followed. 


XII. TERMINATION OF CONTRACT. 


The termination of a contract is effected (a) by mutual 
consent to rescind the contract (in view of the fact that the 
law requires the contract to be in writing the document 
agreeing to rescission should also be in writing); (b) by ex- 
piration of period of service in the normal course of events; 
(c) by notice or by payment of salary in lieu of notice, in 
accordance with the terms of the contract; (d) by dismissal 
or departure without notice for a good cause; (e) by im- 
possibility of service, for instance, through the death of one 
of the parties; and (f} by bankruptcy. 

Some notes are necessary under some of these headings. 

With regard to dismissal for good cause, it should be added 
that a master is not bound to give a valid reason for dis- 
missing his servant. It is sufficient if a valid reason, in fact, 
exists, but it is for the jury to say whether the facts alleged 
do constitute a valid reason. 


BANKRUPTCY. 

A compulsory winding-up order, or the appointment by 
the Court of a receiver, or a voluntary winding-up order, 
coupled with notice to the employee that the business will 
be discontinued, amounts to a dismissal for which the employee 
may claim damages. It must be borne in mind, however, 
that in many such instances, the assets of the previous em- 
ployer will have dwindled, and that consequently the servant, 
even if he is successful in his action, will rank with the creditors 
of the concern. It is important to bear in mind that in a 
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bankruptcy or compulsory winding-up the maximum amount 
of salary which can be claimed in priority to all other debts 
by a chemist—as a “clerk or servant”’ in the terminology. of 
the Bankruptcy Acts—is £50 accrued during four months 
prior to a certain date, such date depending upon the nature 
of the deed of bankruptcy. Cases have been known where 
chemists have been invited by the receivers to continue their 
duties. In such cases, the chemist continues as a servant of 
the receiver and, in the event of his salary becoming in 
arrears, he can sue in the first instance for not more than £50 
if due from the company during the afore-mentioned four 
months and, (unless his agreement with the receiver was in 
writing, when his claim will be governed by the agreement), 
for the amount the Court deems he has earned (quantum 
meruit) in respect of the period during which he has been 
the servant of the receiver. 


WRONGFUL DISMISSAL—DAMAGES. 


With regard to the amount of damages a servant may 
claim in respect of wrongful dismissal, it may be mentioned 
that the Court will not award him more than the actual 
damage he has suffered on the assumption that he has been 
reasonably diligent to acquire further employment. If he 
has been successful in securing further employment, without 
a break, at the same or a better salary, he has clearly suffered 
no damage and will be awarded none, unless perchance he is 
necessarily involved in expense for the removal of his house- 
hold. If, on the other hand, he has been unable, by reasonable 
(not extraordinary) exertion, to secure further employment 
of a reasonably similar professional standing, the Court 
would award him damages measured by the salary he has 
failed to receive. The mode of assessment of damages is 
based upon the broad principle that it is contrary to the 
public interest that a man shall be idle, and consequently 
it is his duty either to continue in the employment which he 
has already obtained or to seek diligently for further employ- 
ment. For example, if a chemist has a contract for five years 
at {500 a year and after the expiry of one year the company 
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goes into voluntary liquidation, the chemist is not entitled 
at once to claim £2,000 and live idly for four years. He is 
required to use the utmost reasonable diligence to secure 
further employment. If he can only secure an appointment 
at £400 per annum, the measure of his damages is not more 
than £400. If he at once secures an appointment at £500 or 
£600 he has suffered no damage. 

In contracting with a partnership it is necessary for 
a chemist to remember that either partner may bind the 
partnership both in making and in breaking the partnership 
contracts, and that the dissolution of the partnership acts 
as a wrongful dismissal, although in actual practice when one 
partner goes out and another comes in, the servants of the 
partnership are frequently continued in service. 


RENOUNCEMENT OF CONTRACT. 


If a contract formally made is renounced by either party 
before it actually takes effect, the procedure does not con- 
stitute wrongful dismissal, but will give rise to an action for 
damages. In the event of a contract having commenced 
operation, if legal action be taken, the party aggrieved must 
choose either to treat the contract as continuing and to sue 
for damages arising out of its breach, whilst being willing to 
carry out the terms of the contract, or, alternatively, to treat 
the contract as rescinded, in which case the party aggrieved 
can only sue for the amount he has actually earned up to the 
time of the rescission. In the former case, the damages will 
be assessed on the basis of the actual loss suffered on the 
assumption that the aggrieved party is ready and willing 
to continue in the employment if given an opportunity. 
Consequently, if he has secured fresh employment, apart 
from the question that his damages will be assessed by setting 
off the salary he now receives against what he would have 
received if he had continued in employment, he has obviously 
made the first remedy impossible. It may be noted, in 
passing, that the dismissed servant can secure nothing by 
way of damages for any loss of dignity he may have suffered 
by means of the wrongful dismissal. 
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DISMISSAL FOR GOOD CAUSE. 


In the event of. the default of the servant, or if the Court 
finds that he was rightly dismissed, he will lose even the 
quantum meruit if the salary was paid periodically. 


XIII. REMEDY FOR BREACH OF CONTRACT. 


Documents occasionally include a clause stipulating that 
certain agreed sums shall be paid in respect of the breach 
of certain specified clauses of the contract, such sums being 
paid by way of penalty and not by way of liquidated damages. 
The Court will not be bound by the last proviso, and if it 
considers that the sum is, in fact, a penalty, it will award 
only the actual damage sustained. At the same time, the 
Court will not lightly interfere with the right of the parties 
to agree that, in the event of the breach, the one shall pay to 
the other a specified sum, which is an agreed valuation of 
the consequences of the breach, namely, liquidated damages. 
In the event of a breach of covenant in restraint of trade, the 
remedy of the employer is to treat the contract as continuing, 
and seek for an injunction, or, alternatively, to treat the 
contract as ended and to sue for damages. He cannot adopt 
both means. 

It may be asked whether a servant may weigh the con- 
sequences of a breach and deeming, possibly, that it would be 
to his financial benefit to do so, decide to pay the liquidated 
damages and deliberately break the covenant in restraint. 
The answer is that the employer may decide not to receive 
the damages and to sue for an injunction. 

In deciding whether an agreed sum is really liquidated 
damages or a penalty, the Court will take all the facts into 
consideration and if, for example, {1,000 is agreed as liquidated 
damages and not as a penalty, for the breach of any one of 
some four or five clauses whose breach will obviously involve 
damage in amount varying from a few pounds to some 
hundreds or thousands of pounds, the Court will naturally 
hold that the sum was, in fact, a penalty. 
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XIV. RENEWAL OF CONTRACT. 

When a contract which has been made for a definite 
period of time has expired, chemists frequently continue in 
the same service without any further formal document. 
The same conditions rule in this case as apply to the lease of 
house property. The employment is governed by the terms 
of the original contract, subject to any written or verbal 
amendments which may be made subsequently to the first 
agreed period. Attention should be drawn, however, to the 
fact that a written contract cannot be varied by verbal 
amendments during the period of its currency. 


XV. CHEMISTS AND THE WORKMEN’S COMPEN- 
SATIONSAGES: 


The well-known case of Bagnall v. Levinstein, which 
went to the Court of Appeal, shows that a chemist is not a 
workman within the meaning of the Act. In this case the 
chemist spent five-sixths of his time on the works, but the 
Court held that he was employed by reason of his scientific 
knowledge, as a skilled expert—he was a Master of Science— 
and was, therefore, not a workman and had no remedy under 
the Acts. 

XVI. SERVICE OVERSEAS. 

It is important in making such contracts to ensure that, 
if there is any doubt as to the stability of exchange in the 
country in which employment will be carried out, the salary 
shall be paid in sterling, or according to an agreed and in- 
variable rate of exchange. Otherwise, a chemist may find 
himself in a distant country and unable to return home owing 
to the adverse movement of exchange having taken away all 
his savings. Furthermore, unless anything is stated to the 
contrary, the interpretation of the contract will be according 
to the law of the country in which the contract was made. 


SVL CLV LURE RAVAN IS. 
In contract law, all civil servants, as servants of the 
Crown, are servants at will and are, therefore, liable to dis- 
missal without cause at a moment’s notice. The possible 
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harshness of this ruling is, however, mitigated by usual con- 
stitutional means. Heads of departments would naturally 
not wish to have in their service employees who felt that 
their tenure of office hung on so slight a thread, and they 
usually endeavour to conform to the standards which would 
be adopted in ordinary civil contracts. | 


XVIII. ARBITRATION. 

It is occasionally felt desirable to make arrangements at 
the time of making the contract, for the appointment of an 
arbitrator to settle any matters of difference which may 
arise in the interpretation of the document. The President 
of the Institute has on occasions assented to undertake this 
duty in his official capacity, or, alternatively, to nominate 
the arbitrator. 

XIX. INVESTMENT. 

A matter, though perhaps not of a legal nature, which 
deserves mention is the requirement which is occasionally 
made by small concerns for the investment of a sum of money 
in the concern by’ the employee as a guarantee of good faith. 
Such propositions should be looked upon with suspicion, 
and investment should in no case be made without the fullest 
investigation by an accountant together with competent 
legal advice. The bona fides of the case can be met by 
entering into a fidelity guarantee assurance with a reputable 
assurance company. 


XX. PROFESSIONAL EXPENSES. 

Chemists frequently find difficulty in persuading Income 
Tax authorities to allow professional expenses, such as, for 
example, the payment of subscriptions to learned societies, 
and the expenses of attending the meetings. These are only 
allowed if they are “wholly, necessarily and exclusively 
incurred”’ in the course of the employment. This can be 
proved if a clause is inserted into the contract or a formal 
letter of amendment, requiring the chemist to belong to and 
attend the meetings of certain stipulated learned societies 
and to bear the cost out of his salary. 
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XXI. STAMPING. 


Finally, it is most important to remember that service 
contracts are liable to stamp duty. A contract which is not 
properly stamped will not be admitted in the Courts as evidence 
and in the case of the omission to stamp a contract within 
fourteen days of its completion heavy penalties are payable 
to the Revenue authorities, the penalties increasing as the 
delay in stamping is prolonged. The majority of contracts 
must receive a sixpenny stamp, but in the case of a contract 
with a company, which has to be made under seal, a ten- 
shiling embossed stamp is required. 
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